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Preface

A word about
distance
learning

Target audience

How to take this course

This course is designed for public health professionals. It explainsthe
legal basis of public health with the goal of improving the health
professional’s ability to enforce local and state health laws and to enhance
the implementation of public health programs. While law and regulation
permeate the work of public health professionals, most health officials lack
formal legal training. All too often, therefore, “the law” is viewed as an
unnecessary intrusion upon, or magjor impediment to, achieving purely
technical or scientific solutions to public health problems, rather than as a
way to most effectively leverage compliance.

These materials aim to provide you as a public health professiona with
trends in public health law, to demystify legal language, and to encourage
the effective use of legal tools in forwarding the goals of your agency.
Throughout the material, the authors raise questions that challenge you to
apply, compare, and contrast basic legal concepts to the laws of your
jurisdiction.

In today's complex world, public health workers must continuously
improve their skills and knowledge to meet the needs of their
organizations and their communities. Y et many find it difficult to obtain
formal training because of travel costs and restrictions, job and family
pressures, inconvenient course scheduling, and limited training
opportunities in some subjects. Distance learning is increasingly used to
help overcome these barriers.

The Public Health Training Network (PHTN) developed The Legal Basis
of Public Health in adistance learning format in response to training
needs expressed by public health practitioners across the nation. The
PHTN is committed to meeting your training needs in this topic area and
you are encouraged to use these materials in whatever way can best help
you meet these needs.

This course is designed for anyone in a state or local health department
whose job requires knowledge and/or application of public health laws and
regulations. Thisincludes records administrators, health service providers,
field inspectors such as nursing home and restaurant inspectors, permit
writers, environmental health staff, and persons involved in surveillance
activities. This course is also appropriate for persons who supervise public
health professionals.



Coursematerials This course consists of ten modules and a Coordinator Guide. Y ou may
choose to study all ten modules, or take only those that apply to your job.
Module 1 isrequired of all participants, asit lays the foundation for the

Obtaining
additional
materials

course.

Each module is accredited for Continuing Nursing Education (CNE)
contact hours and for Continuing Education Units (CEU) as an
independent self-study course. The module titles, course numbers, and
number of credits available are listed in the table below.

Module Title Course# | CNE CEU
granted | granted
1 Introduction SS0001 3.2 25
2 Data Collection and SS0002 2.6 2
Surveillance
3 Service Delivery SS0003 1.8 A
4 Licensing SS0004 17 A
5 I nspections SS0005 2 15
6 Enforcement SS0006 3.2 25
7 Policy Development SS0007 2.3 2
8 Negotiation SS0008 2.3 2
9 Communication SS0009 1.8 1
10 Responsibility and Liability | SS0010 1 1

If you need to obtain additional copies of course materials there are two
ways to get them.

# Purchase the course from the Public Health Foundation (PHF), a
PHTN partner, by calling toll-free 1-877-252-1200. This packaged
version of the course includes al ten separately-bound modules and

the Coordinator Guide. Cost $85.

# View and/or print individual modules and the Coordinator Guide at
the PHTN website at
http://www.cdc.gov/phtn/legal-basimainmenu.htm. Directions
are given at this website.




Course
variations

Recommended
model

The approach to the content in this course is generic and should apply in
concept to a broad range of public health topics pertinent to a nationwide
audience. Each state and local public health jurisdiction will have
individual variation on topics discussed in the modules; it is therefore
recommended that this course be customized according to learner needs
and state resources. In an effort to facilitate this customization, the course
was designed to accommodate the many training infrastructures that exist
in the various state and local public health departments across the country.
Three models for taking the course alow for this customization.

Individual M odel

In this model individuals sign up for and take the course on their own.
Each learner reads the text and completes the self-study exercises and
group exercises independently. Individual learners should identify persons
with expertise in the subject areas covered who can assist with questions
or clear up any confusion. Depending on state or regional training
resources available, individual learners may be able to access centrally
coordinated “expert sessions.” (See description of “expert sessions’
below.)

Self-Facilitated Group M odel

In this model, learners organize and lead their own groups, without a
formal facilitator. Someone from within the group should take
responsibility for organizing and leading the discussions. Each learner
reads the text and completes the self-study exercises independently, and
then joins others for the group exercises and discussion. Depending on
state or regional training resources available, learning groups may be able
to access centrally coordinated “expert sessions.” Groups are strongly
encouraged to organize “expert sessons’ so they can interact with
persons having expertise in the subjects being discussed.

Facilitated Group Mode

In this model learners are organized into learning groups with an
appointed facilitator. Each learner reads the text and completesthe
self-study exercises independently. The facilitator, who is knowledgeable
about the content and the structure of the course, leads the group
exercises and discussions. Depending on state or regional training
resources available, learning groups may be able to access centrally
coordinated “expert sessions;” if not, the facilitator may organize them.

While each of the ten course modules can be done individually, you will
get more out of this course by participating in alearning group with others
from your department or agency. This enables department staff to learn
about the policies and practices of other departments and to enhance the
formation of consistent procedures.



“ Expert
sessons’

Getting started

|dedlly, an “expert session” should be organized for each module. The
term “expert” is used here to mean a person who has special expertise or
experience with the topic under discussion. Depending on your topic and
available human resources, you may find an expert who isamore
experienced colleague within your unit, a lawyer in your agency’s legal
department, or someone from your state’'s Public Affairs Office. “Expert
sessions’ may occur in person, through the telephone, over the Internet, or
by some other telecommunication system. And, they may be statewide,
just for one group, or a one-on-one encounter.

One of the first things you need to do in preparing to take this course is
decide whether to take the course as an individual or as part of a group.
Based on your decision, use the appropriate list below for suggestions on
how to proceed with the course.

Suggested procedure for individual learners

Plan strategy:

Decide which modules you will take. The course is designed so that you
may take only the modules you need; however, Module 1 is required of
everyone. Proceed with the modules at your own pace. (In some statesa
central coordinator may schedule “expert sessions’ for each module. 1f
you have been notified of this, schedule your study so that you complete
your module(s) before the “expert session” on that topic.)

Proceed with each module as follows:
Read the module text and answer the questions interspersed throughout
the text.

Do the* Sdlf-check review.” It will help you assess your comprehension
of the material. The answers are provided at the end of the review
guestions.

Think through the “ Group exercises’ at the end of the module.

Although the “ Group exercises’ are designed for groups, you can benefit
by going over them and then consulting the Coordinator Guide for
suggested answers.

If you wish to receive continuing education credits, complete the
Evaluation and Test located at the end of the module. Specific
directions for registering and submitting your answers are also located
there.

If you are not interested in receiving continuing education credit, please
take time to evaluate the module. Directions for doing this are given along
with the Evaluation and Test located at the end of the module.



Suggested procedure for group learners

Plan strategy:

If you want to participate as part of alearning group you need to find out
from your state health department if they have a designated state
coordinator for this course, or if there is a Distance Learning Coordinator
or Training Coordinator within your state health department. If you are
able to contact such a central coordinator, inquire whether any learning
groups exist for this course. If there are no learning groups available to
you, you may want to organize your own. Thiswould involve recruiting
other learners to take the course with you. Consult the Coordinator
Guide for information on organizing learning groups.

It is recommended that the number of individuals in alearning group be no
more than 15.

Familiarize yourself with the course materials. Determine what support
and coordination, if any, you will be receiving from the state level.

If your state hasa State Coordinator or hasarranged for alocal
group facilitator, s’he will provide you with this information.

If your state hasno State Coordinator or hasnot arranged for a local
group facilitator, your group should decide for itself how to proceed with
the course. Y our group should choose a facilitator from among the group
members—you might want to rotate facilitator responsibilities among the
group members, having a different facilitator for each module. Refer to
the Coordinator Guide for information on the role of the facilitator and
additional guidelines for structuring the course.

Proceed with each module as follows:
Read the text, answer the questions, and do the “ Self-check review” on
your own. One week is the recommended time period for this.



Good Luck!

Sometime during the following week, meet with your group to discuss the
text, questions, and “ Group Exercises.” The exercisestake varying
amounts of time; your group can decide how much time it wants to spend
on them.

Specific tips for preparing for and leading the group exercises are found in
the * Guidance for Group Exercises’ section of the Coordinator Guide.
Only the facilitator should look at these notes before the session, because
they provide guidance and suggested answers to the exercises. Y our
group discussion will be a better learning experience for you and your co-
learnersif you participate in it without knowing the suggested answers.
After the group discussion, the entire group can review the suggested
answers to see whether your group agrees with them. The laws and
policies for your area may evoke very different responses from those given
in the Coordinator Guide. These differences should be discussed.

If your State Coordinator has arranged for a statewide “expert session,”
make sure you and your group members know how to attend. Attendance
will be either in person, by phone, or through some other
telecommunication system available in your state. If your state is not
providing “expert sessions,” your group may want to arrange for their
own. Invite an expert in the module topic to attend your group meeting,
or make them available by phone or through the Internet.

If you wish to receive continuing education credits, complete the
Evaluation and Test located at the end of the module. Specific
directions for registering and submitting your answers are also located
there.

If you are not interested in receiving continuing education credit, please
take time to evaluate the module. Directions for doing this are given along
with the Evaluation and Test located at the end of the module.

PHTN commends you for your dedication to your professional
development. If you would like information on other PHTN courses, go
to the PHTN Website at http://www.cdc.gov/phtn or call 1-800-41-
TRAIN. We welcome your feedback on this course.

Vi
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About this module

Overview

Professionalsin Like many others, you may feel that law is a mysterious subject that can be
public healthneed  ynderstood only by lawyers. In fact, law deals with the concerns of
tounderstand the &y sery gy life, and with a little effort you should be able to understand its
legal basis of public Yo .
health. application to public health.
This module gives an overview of the legal basis of public health, which
you need to understand to practice public hedth effectively, especialy if
you are responsible for enforcing compliance with public health regulations.

Theword “law” refersto
The meaning of law
* Thelega system
* Thelegal process
* Thelegal profession
» Legal knowledge and learning

Defining the content and meaning of law is therefore not a simple exercise.
Defining the functions of law is more straightforward.

Any society’s laws serve the functions of social control and conflict
The functions of resolution. As part of these functions, law helpsto
law
* Regulate conduct
* Protect individual and property rights
» Define the duties and responsibilities of government and individuals
* Guide thejudiciary

M odule components

This “Introduction” module consists of the following components:

* Text and sdlf-study exercises to be completed individually or discussed
with your learning community. These exercises are meant to help you
absorb what you have just read and immediately apply the concepts.

» A sdf-check review, found at the end of the text, will help you assess
your understanding of the material.

» Group exercises to undertake with your learning community, found at
the end of the text.



Module 1, Introduction About this module

Goals of the module
Keep these goalsin

mind asyou study  Tpjg module is intended to help you as a public health professional:
the module; they

describe how it can . . . I
help you in your 1. Make maximum use of permissible public health legal authority in

job. performing your job.

2. Develop a better understanding of the legal system and your relationship
to that system, allowing you to enhance the functioning of the public
health department.

3. Communicate and collaborate more effectively with the legal authorities
of the public health department.

4. Develop a better understanding of the functions, authority, and
interrelationship of other agencies—including the legal counsel’s office
and departments of public health at various levels of
government—which will promote improved relations with those
agencies.

L earning objectives
At the end of this module, you should be able to:

1. Describe the United States legal system, including its four types of laws
and the basis for each type.

2. Describe administrative agencies, their functions, and the procedures
called for by the Administrative Procedure Act.

3. Describe the organizational structure of public health in the United
States and how it functions.

4. Describe the sources of authority for public health laws and how
challenges to those laws are handled by the courts.

5. Describe the protections provided for individual rights and discuss how
these affect public health laws.



Module 1, Introduction About this module

Start by networking...

Because laws and regulations vary from state to state, you need
access to much more information than this module provides if you
are to understand the legal basis for the activities of your agency.
Networking with knowledgeable people is one way to get this
information.

As you begin this module, think about who may be able to provide
you with some of the information you need. Think about friends
who might help you gain access to others you want to meet. Each
of these contacts can lead you to other knowledgeable people and
sources of information. We have entered some categories to help
you.

Colleagues in your agency, especially those in legal affairs
Contacts and acquaintances in other agencies

Members of the legal profession

Politicians

Public interest groups

Public records

Federal Register

Public library

State and local newspapers

Internet

Public Health Service

State Distance Learning Coordinator



The U.S. legal system

Lawsarecreated by  The U.S. Constitution and the various state constitutions provide the

all three branches
of government.

Laws are classified
according to their

source of authority.

Includes both U.S.
and state
constitutions

framework for the U.S. legal system. In addition, laws are created by each
of the three branches of government—I|egidative, executive, and
judicial—at both the state and federal levels. All of these laws, together
with the various congtitutions, make up the U.S. legal system.

Based on their origin or source of authority, these laws are classified into
the following four types:

» Congtitutional law (constitutionally based)
o Statutory law (legidatively based)

* Regulatory law (administratively based)

e Common law (judicialy based)

Each type of law is further described below.
Congtitutional law

Constitutional law is based on the U.S. and state congtitutions. The U.S.
Congtitution defines the powers, limits, and functions of the federal
government, and through its initial amendments—the Bill of Rights—it
protects individual rights by setting restrictions on the activities of
government. By ratifying it, the states gave up certain governmental
powers and made the Constitution the highest legal authority for the nation.

The U.S. Congtitution is broad, general, and somewhat indefinite in
wording and, therefore, is open to interpretation as to application and
meaning. State constitutions, which provide the same type of legal
definitional authority and restrictions on governmental actions for the states
and their subdivisions, often are more specifically worded.
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The U.S. Legal system

Composed of
federal laws, state
laws, and local
ordinances

Example of how a
law has addressed
public health needs

Created by
agencies,
regulations have the
force of law.

Statutory law

To implement their policies for addressing public needs, Congress and state
legislatures enact acts and statutes, and municipalities enact ordinances.
These enactments govern a wide variety of human endeavors and can
address a need through programs, requirements, restrictions, or
prohibitions. For example, they may provide funds for addressing a
problem through research, education, or prevention services, or they may
take the form of laws that require or prohibit certain acts.

Consider, for example, the following ways the Illinois General Assembly
addressed various public health needs in parts of the legidation known as
the Department of Public Health Act:

* It required the state health department to conduct a “public information
campaign to inform Hispanic women of the high incidence of breast
cancer and the importance of mammograms and where to obtain
[them]” (para. 22 Sect. 2).

» It made funding available for regional poison resource centers (para.
22.06).

* It required the state health department to publish rules that required
“the labeling of bodies upon the death of persons suspected of having
infectious or communicable diseases transmittable through contact with
bodily fluids.” (para. 22.05)

Regardless of the approach taken to address a public health problem, all
statutory laws must be consistent with the U.S. Constitution. State and
local enactments must also be consistent with the constitution of that state.

Regulatory law

Although Congress and state legidatures make their policies known by
enacting legidation, they often lack the time and expertise to make the
legidlation very specific. Instead, they often delegate such authority to
administrative agencies via statutes. Through this mechanism, agencies
develop the detailed rules and regulations that are designed to trandate the
broad legidative mandates into operating standards. Regulations must be
derived from and be consistent with relevant constitutional and statutory
authority, but because they are the execution of the legidature’s statutory
intent, they have the full force of law.
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The U.S. Legal system

Importance of
agencies to public
health

In theory, agencies
implement policies
set by legislation.

In practice,
agencies establish

policy.

Legislation may fail
to provide the
means for an
agency to act.

Administrative agencies have increased in importance over the past severd
decades, particularly as atool for protecting public health and safety. The
impact of thistool is limited only by political and fiscal, not legal,
constraints.

For example, it isrevealing that on the national level, only a fraction of one
percent of the federal budget is spent annually to fund the combined
regulatory efforts of the Environmental Protection Agency, the
Occupational Safety and Health Administration, the Food and Drug
Administration, the National Highway Traffic Safety Administration, the
Consumer Product Safety Commission, and the food safety programs of the
Department of Agriculture.

In theory at least, administrative agencies merely implement policies
established by the legidative branch. For example, when Congress enacted
the “Residential Lead-Based Paint Hazard Reduction Act of 1992, it gave
the Department of Health and Human Services, Housing and Urban
Development, U.S. Environmental Protection Agency, and the U.S.
Occupational Safety and Health Administration, among other agencies,
authority to apply the Act’s provisions to the broad range of activities and
environments that fell within the jurisdictions of those agencies [The
Residential Lead-Based Paint Hazard Reduction Act of 1992 (106 Stat.
3897-3927), Title X of the Housing and Community Development Act of
1992, P.L.102-550 (H.R.5334) 10/28/92 (106 Stat. 3672, et seq.)].

But administrative agencies may also play a significant policy development
role, because legidation often leaves considerable room for interpretation,
thus giving administrative agencies some discretion to make and implement
policy. Legidative bodies sometimes purposely avoid making policy
decisions and instead hand controversial issues over to administrative
agencies.

Or legidative bodies may make what appears to be a popular policy choice
by enacting a statute while really doing much less than meets the eye by
failing to provide the relevant administrative agency with the necessary
resources, clear legidative language, or specific guidelines to meaningfully
implement the policy.?

! Bollier and Claybrook, p. 210

2 Rosenblatt



Module 1, Introduction The U.S. Legal system

Fallureto provide  This legisative maneuver of enacting a statute but withholding the

the means can implementation tools may hinder or help public health agencies. Obviously
g?ed;v%rﬁg"?gce an important public health program that cannot be made fully operationd is
health action. aloss and a disappointment. But statutes may also hinder effective public

health. For example, in Illinois, the legidature enacted a statute—against
the advice of public health authorities—that required extensive patient
notification for any health professional who was HIV -positive, regardless of
the possible risk to patients. Fortunately (in the view of the health
department), the legidature appropriated only $1 to implement the law,
leaving the state health department without the resources necessary to carry
out the notification program.

Common law

Common law is Common law is based on judicial decisions of the most authoritative courts.

based on prior court A |though it was originally derived from English legal principles and

decisions. traditions, it now also includes the loose collection of legal custom,
tradition, and precedent that has developed over time from the decisions of
U.S. federal and state courts.

When a court addresses a legal dispute, it is usually guided by what has
been decided previoudly in similar disputes. These precedents become a
type of law in themselves. The guiding principle is that judges should
follow the principles of law set down in these prior decisions, unless it
would violate simple justice to do so. Reliance on precedent servesto
promote predictability and create an aura of rule “by law, not men.”

Activities controlled  Common law controls many areas of human activity that have not been

by common law addressed by other forms of law. For example, many state legidatures have
not enacted legislation concerning “public nuisance.” In these states, the
common law of nuisance—as determined by judicial decisions—defines
what conditions constitute a “public nuisance” and authorizes a public
health official to take action. Of course, the legidature in one of these
states can always enact alaw that addresses nuisance. So long as that law
was constitutional, it would override common law in that area.
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The U.S. Legal system

A quick check of your reading so far...

Write the type of law—constitutional, common, regulatory, or
statutory—that would probably apply to each scenario below.

Type of Law

Scenario

. A couple is forced to find other homes for its

23 dogs because they’'ve been declared a
public nuisance.

. Funding is provided to mount a statewide

awareness campaign on the importance of
lowering cholesterol to avoid heart disease.

. A court rules that the KKK has the right to

march in a public parade even though some
community members object.

. A health department adds “suspected

spousal abuse” to the list of reporting
requirements for medical professionals.

See Group exercise 1.1 at the end of the module.

ANsSwers.
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The U.S. Legal system

Laws must be
interpreted

Grounds for
interpretation

Judicial interpretation and control

The legal system composed of constitutional, statutory, regulatory, and
common law is neither self-enforcing nor entirely predictable. A computer,
programmed with al existing statutes and judicia precedents, could
conceivably settle new disputes (that is, decide new cases) in areasonable,
logical manner. But the computer’ s decisions would definitely not be the
same as those reached by human judges.

Judicial decision-making is not a matter of applying some sort of legal
template. Applying the abstractions of law to a specific situation calls for
interpretation, and interpretation is what judges do best.

Judges can interpret alaw, including regulatory laws and agency authority,
on the following grounds:

* What it means. Laws often contain broad and vague language.
* How it appliesto the facts of a particular situation
*  Whether it is constitutional

The power to declare federal and state laws—Ilaws enacted by Congress or
state legidatures and signed by the President or governor—unconstitutional
and therefore null and void is by far the greatest potential power of the
judiciary. In most instances, courts will avoid using this “ultimate” power
and will decide cases on more narrow grounds.

The political nature of the law

Thereis little disagreement over law being the systematic socia control
mechanism, but there is considerable debate over the political nature of that
mechanism. Does law represent an overal societal consensus or does it
exist to support particular interests within the society? The answer
obviously depends in large part on one's view of how political power
operates in society.
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The U.S. Legal system

Classical view of
law as based on
logical principles

View of law as
based in the
political process

At the beginning of the twentieth century, “classical jurisprudence’ offered
awidely accepted view of the origins of law as:

the belief that a single, correct legal solution could be reached in every
case by the application of logic to a set of natural, self-evident
principles. Classical jurisprudence understood the process of deciding
cases to be purely rational and exclusively deductive and thus produced
aformal and mechanical approach to decision making.

But others see it differently, arguing that law is more political than it is
intellectually pure. Rather than representing social consensus or
compromise, law signifies the victory of one particular interest over the rest
of society. It ishard to escape the conclusion that law is part and parcel of
the political process, rather than an abstract set of self-executing principles
somehow existing outside the realm of other social mechanisms.

In all of this, it is perhaps most important to emphasize that questions of
legal principles and concepts, as well as of the underlying dynamics of law,
are open to analysis and discussion by non-lawyers as well as lawyers. Law
is not the purview of the legal profession alone.

3 Monahan and Walker, p. 479
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Module 1, Introduction

The U.S. Legal system

What do you think?...

Some say that political liberals are more supportive of a positive,

protective role for government than conservatives are and, at the

same time, they are more concerned with the rights of individuals.
They also say that political conservatives are primarily concerned
with business rights.

The decisions of judges do seem to reflect their backgrounds,
including their politics. For example, during the confirmation
hearings for the (unsuccessful) appointment of Judge Robert Bork
to the U.S. Supreme Court, an analysis of his decisions in the Court
of Appeals showed that his consistent pattern led to government
losing to business and triumphing over individual citizens.

1. What is government’s “protective” role as concerns public
health?

2. What traditional values influence conservatives other than
business?

3. What conservative values might actually protect individual
rights?

4. What are some interest groups other than business that might
differ with society as a whole?

11



Administrative agencies

Definition and role
of agencies

Cabinet executive
departments

I ndependent
commissions or
boards

The administrative functions of modern-day government are mammoth,
resulting in a powerful, often confusing bureaucracy.

Types of agencies and their functions

Administrative agencies (also called regulatory agencies) are part of the
executive branch at the federal or state level. 1n each jurisdiction, the chief
executive—president or governor—bears the ultimate legal responsibility
for executing the laws enacted by the legidlative branch of government. But
the great bulk of actual day-to-day execution of these laws is carried out by
an extensive system of these administrative agencies and their staff
members.*

There are two types of administrative agencies:

Thefirst type is a cabinet executive department, such asthe U.S.
Occupational Safety and Health Administration, or adivision of a mgor
executive department, such as a state-level department of public health.
Its chief administrator is appointed by, and usually serves at the
pleasure of, the president or governor or of their cabinet-level
appointees.

The second type is a commission or board established as an independent
administrative agency, such as the Consumer Product Safety
Commission or a state liquor control commission. These independent
administrative agencies are not considered part of the executive cabinet.
Their commissioners or board members serve for fixed terms—often
staggered—to overlap the term of the successor to the president or
governor who nominated them. They were originally created because it
was thought that they would be less political and more effective in
serving the public interest. In practice, it is not clear that they function
differently than cabinet executive departments.

* See Christoffel, pp. 32-45; Grad, pp. 288-307; Wing, pp. 175-201.
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Administrative agencies

Agencies carry out
statutory mandates
in four ways.

Rulemaking

Adjudication

Rationale for
consolidating
authority

Agencies are
controlled by
Congress or by the
state legislature.

Whichever form an administrative agency takes, its basic function isto
carry out statutory mandates. This means.

* Administering programs

*  Overseeing enforcement

* Making rules

* Adjudicating noncompliance

Rulemaking involves the development of regulations for future
enforcement. Regulations specify what those covered by alaw must do to
meet the law’ s requirements. For example, a state department of public
health might set maximum contaminant standards for swimming pools or
establish requirements for water supply systems under its jurisdiction.

Rulemaking describes what is expected in general terms. It is done apart
from and before any particular instances of failure to comply with
regulations. Judging noncompliance and imposing penalties for it are done
as apart of adjudication.

An agency adjudication is an internal hearing that is similar to ajudicial
proceeding. It istypically conducted before an agency officia acting in the
capacity of an administrative law judge without a jury. An agency
adjudication is less formal than a judicial proceeding. An adjudicatory
hearing deals with specific parties and facts; it establishes what happened
and prescribes what is to be done about it, including what any penalties are
to be. For example, a health department might conduct an adjudication
proceeding in which it first establishes that a nursing home owner has
violated sanitation standards at the home and then revokes the owner’s
license. Thus administrative agencies can function as rulemaker/quas-
legislator, prosecutor, and judge all rolled into one.

The rationale for consolidating governmental authority in thisway is that
administrative agencies have narrow, discrete areas of technical expertise
and are best able to deal with all facets of regulating their area of
experience and authority.

It has been well established that Congress (and similarly, the state
legislatures) can delegate broad authority to administrative agencies. It is
also quite clear that the regulations promulgated by these agencies have the
full force of law.

13
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Administrative agencies

Agencies act
independently
within limits that
ensure fairness.

At the same time, there are controls on the agencies. Congress and the
state legidatures can:

* Redtrict or remove regulatory authority previously given

» Mandate specific regulatory actions

»  Specify the method by which all agencies must act

* Increase or reduce appropriations

» Approve or not approve new appointees

» Conduct legidative oversight hearings

Notwithstanding these supervisory powers, legidatures usually allow
administrative agencies to function relatively independently within limits
defined by the legislatures. Intheory, at least, the purpose of these limitsis
to afford some level of fairness—or due process—in the regulatory
process. In simplest terms, such fairness means that all those affected by the
regulatory process are guaranteed notice, a chance to be heard, and a
written record for usein judicia appeals. The mgor statutory statements

of procedural fairness are the federal Administrative Procedure Act and
comparable state administrative procedure acts.
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Module 1, Introduction Administrative agencies

Bringing it all home...

If you don’t have all the answers for this exercise, look at page 3,
which suggests some sources of information. If you are in a study
group, the group facilitator and other members may be able to help
with some of the information.

1. What is a law that your agency executes?

2. What specific programs carry out that mandate?

3. Briefly describe any rules or regulations that your agency has
developed to help meet the law’s requirements.

4. How is compliance with the rules and regulations enforced?

5. Describe an adjudication that your agency has been involved in.

6. What has Congress or your state legislature done recently to
influence the functioning of your agency?

15
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Administrative agencies

Specifies
procedures for
agenciesto follow

Agencies have
discretionin
applying the rules.

The Administrative Procedure Act:
dictating fairness and due process

The federal Administrative Procedure Act (5 U.S.C. Sec. 551 et seq.),
much like its state counterparts, provides for basic procedural safeguardsin
the federal regulatory system and establishes and defines judicial review
authority over the federal regulatory agencies. A maor thrust of the Act is
to ensure public input into the rulemaking process.

The Act specifies the following procedures that agencies must follow when
engaged in rulemaking and adjudication:

1. Notice of any proposed rule must be published by the proposing agency
in the Federal Register. The Federal Register, issued several times a
week, publishes al Executive Orders and Presidential Proclamations,
proposed federal administrative regulations, and final regulations.

2. The agency proposing a new rule must allow interested parties time to
submit comments. In some instances, public hearings, with an officia
record and formal rules, must be conducted.

3. Public comments must be reviewed and considered by the agency
before final adoption of aregulation, and the agency must explain why
it did or did not incorporate preferred suggestions in the final
regulation.

4. Final regulations must be published at least thirty days before they are
to take effect, so asto allow an opportunity both for legal challenge and
for adjustments necessary for compliance with the regulation.

It isimportant to note, however, that unless Congress specifically limits its
grant of authority when setting up a statutory program, federal agencies
have considerable discretion in applying these procedural rules. An agency
may even waive some of the notice and hearing requirements if the agency
judges them to be “impracticable, unnecessary, or contrary to the public
interest.”

See Group exercise 1.2 at the end of the module.
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Administrative agencies

Challenges to
agency actions

Courtstend to be
more concerned
with ensuring
agencies act
according to proper
procedure than with
forcing agencies to
take action.

Because administrative agencies exercise considerable power and
discretion, their policy decisions are often subjected to challenge.
According to William Ruckelshaus, former Environmental Protection
Agency administrator, more than 80 percent of that agency’s regulations
were challenged in court, with the result that amost 30 percent were
significantly changed.®

While court challenges are common, persons who are adversely affected by
an agency decision usually base the challenge on procedural rather than
substantive grounds. This is because the courts are enormously deferential
to an agency’s expertise and are very unlikely to interfere with the
substantive decisions made by an agency. Procedural challenges are
brought in the hope of overturning the decision, gaining an opportunity for
a negotiated settlement, or delaying the decision’s implementation.

For example, environmentalists may challenge an agency’s decision to
license a hazardous waste incinerator on the basis that the agency failed to
consider all pertinent evidence in the record concerning the incinerator’s
potentially damaging health effects. Thisisa procedural challenge intended
to delay the building of the incinerator and/or to gain an opportunity to
negotiate additional safeguards on behalf of the community.

If an agency avoids making a decision, affected parties may also request
judicia review to require adecision. The courts are even more loathe to
second-guess an agency’ s determination of when and where to initiate a
particular action. The courts generally will not compel action unless an
agency has completely failed to act where action has been specifically
mandated by the legidative body (for example, has failed to collect taxes).
Even then, the courts have rarely forced agencies to take an action—such
as improving prison conditions—that would require spending sizable
amounts of tax funds, because it would be difficult to enforce such orders
without the support of the executive and legidative branches.

The status quo is favored by this tendency of the courts to attend more
closely to procedural impropriety than to ineffective action or smple
inaction.

5 Ruckelshaus
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Administrative agencies

Criteriaused in
judicial review

Basis for judicial
review criteria

Implications of due
process criteria

Administrative agency activity must be consistent with the Constitution and
relevant statutes, and judicial review of administrative agency activity is
important in overseeing and assuring this consistency. Standards for
judicial review of agency actions are outlined in the Administrative
Procedure Act and define the basis and scope of judicial intervention and
review. The courts have evolved a set of criteria by which to assessthe
fairness of administrative actions. These criteria do not address whether an
administrative agency acted wisely, rather they consider whether the agency
has:

» Stayed within its Congtitutional or statutory authority

* Properly interpreted the applicable law and statutory language

» Conducted afair proceeding

» Avoided arbitrary, capricious, and unreasonable action

» Reached a decision supported by substantial evidence in the record

The basis for the first of these criteria—consistency with the Constitutional
and statutory authority—should be evident. No statute or regulation can
stand if it isinconsistent with the Constitution. Likewise, no regulation can
remain in force if it has not been properly authorized by statute or is
inconsistent with statutory requirements.

The second criterion is less clear-cut. It governs situations in which the
language in a statute is sufficiently ambiguous that reasonable people might
disagree on what it means. The legidature can always clarify its meaning

by enacting a new statute, but in the absence of such clarification it falsto
the courts to determine as best they can what ambiguous statutory language
really means.

These due process criteria are important because of the extensive authority
exercised by administrative agencies. Inthe 1970s, the U.S. Supreme
Court made it easier to initiate judicial challenges to administrative
decisions and actions, and Congress has broadened what is known as
“standing”— the right of individuals, groups, or organizations to bring a
lawsuit because they are affected by the issues involved.
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Administrative agencies

Implications for
public health
agencies

The Supreme Court has also ruled that the criteria courts are to follow in
reviewing agency decisions should include a searching and careful inquiry
to determine “ whether the decision was based on consideration of the
relevant factors and whether there has been a clear error of judgment”
(Citizens to Preserve Overton Park, Inc. Volpe, 401 U.S. 402, 1971). This
in effect leaves reviewing courts with considerable latitude—and quite
open-ended criteria—for overseeing the actions of administrative agencies.

What does al of this say to the public health professiona? Obviously
public health professionals, even if on the staff of regulatory agencies, can
have very little effect on what the courts do or don’'t do. The best advice
that can be offered here is that any involvement with the regulatory process
should include afastidious attention to procedural detail.

* Know what the procedural ground rules are

* Adhereto them

» Keep explicit and complete records

* Beopen and direct

Such an approach is not only advisable for its own sake—assuring a fair

and open process—but also leaves fewer administrative loose-ends for a
reviewing court to useto invalidate regulatory efforts.

See Group exercise 1.3 at the end of the module.
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Check your reading...

the rulemaking process.

2. What criteria do courts use in assessing the fairness of
agencies’ actions?

ANsSwers.

1. Name two ways that the general public can become involved in
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Administrative agencies

State health
agencies

State boards of
health

Public health agencies

Public health authority at the state and local levelsis typically exercised by
boards of health and public health agencies. The jurisdiction and legal
authority of these entities vary from state to state. The relationship
between state agencies and local public health departments within each
state isitself varied and complex.

All fifty states, the District of Columbia, and the territories of Guam,

Puerto Rico, American Samoa, and the U.S. Virgin Idands have a state or
territorial health agency (which we will call a state agency for brevity).
Each state health agency is directed by a health commissioner or a secretary
of health. Each state also has a chief state health officer, who is the top
public sector medical authority in the state. (The same person may fill both
positions, or the chief state health officer may answer to the director of the
state agency.)

State health agencies are generally organized as one of the following:®

» Anindependent agency that is directly responsible to the governor or a
state board of health (33 states)

* A divison within a supra-agency

Asof 1982, twenty-four states had boards of health. In most of these
states, the chief health officer reports to the board. In some states, the
chief health officer is amember of the board. More than 90 percent of the
state boards are appointed by the governor. The remainder are appointed
by professional associations or by the state health agency director.

The genera responsibilities of state boards of health are policy and budget
related. For example, as the governing body of the Texas Department of
Headlth, the Texas Board of Health adopts goals and rules to govern the
department's activities. The six member Board is charged with the ultimate
legal authority over most public health issues in the State of Texas.

8 public Health Foundation, 1986b
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Administrative agencies

There are about 2,900 local health departments in the United States’. They
are structured in one of the following ways:

Centralized at the state level. About one-third of the states use this
organizational structure, with the state agency operating whatever local
health agency units exist within the state (1981 data).

Autonomous units. Some local health agencies operate completely
independently of the state health agency and receive only consultation
and advice from the state.

Semi-centralized. Inthe mgority of states, some programs are
operated completely by the state, some programs are shared with the
local health department, and some programs have the state act merely as
an adviser to the local health department®. The extent of local health
department jurisdiction also varies intra-state and across the nation.
Some local health departments serve a single city or county, others
serve agroup of counties, and some serve a city-county combination.

Boardsof healthat ~ Approximately 73 percent of local health departments serve ajurisdiction

the local level that has alocal board of hedlth. Eighty-eight percent of the local boards of
health have statutory authority (under the concept of “home rule’) to
establish local health policy, fees, ordinances, regulations, etc. In addition,
61 percent of local boards of health have statutory authority to approve the
local health department's budget®.

" NACCHO, 1992-93 report
8 Ingtitute of Medicine Report

9 NACCHO, 1995
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Module 1, Introduction Administrative agencies

Bringing it home...

Draw an organization chart that shows the relationships among
state and local public health agencies in your state or, if one
already exists, get a copy of that. Show the following:

* Where your agency fits in

* Which agencies are centralized at the state level, which are
semi-centralized, and which are autonomous

 Whether there are state or local boards of health

» The titles of the heads of the various organizations

See Group exercise 1.4 at the end of the module.
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Public health laws

The “police power”
isthe main source
of astate's
authority.

The police power is
not easily limited.

Sour ces of authority for public health laws

State governments (and, by delegation, their various subdivisions) possess
the authority to enact and enforce public health laws under what is known
astheir “police power,” abroad concept that encompasses the functions
historically undertaken by governments in regulating society.

The term “police power” is not mentioned in the Constitution of the United
States. Rather, police power isinferred from the powers traditionally
possessed by governments and exercised to protect the health, safety,
welfare, and general well-being of the citizenry. Chief Justice John Marshall
of the U. S. Supreme Court first used the termin 1824. The police powers,
he noted,

form a portion of that immense mass of legidation which
embraces everything within the territory of the state, not
surrendered to the general government; all of which can
advantageoudly be exercised by the states themselves.
Inspection laws, quarantine laws, health laws of every
description . . . are component parts of this mass
[Gibbons v. Ogden. 22.U.S.1(1824)].

The police power has been used to uphold awide variety of actions by the
states, many quite broad in their reach and impact. Generally such laws will
be upheld if it can be shown that the laws are reasonable attempts to
protect and promote the public's health, safety, and general welfare and that
the laws are not arbitrary or capricious attempts to accomplish such an end.

State authority in this area has been sustained not only for laws aimed at
protecting the public's health and safety in general, but also for laws aimed
at protecting individuals, even when such laws restrict property rights and
individual autonomy. The U.S. Supreme Court made it clear that “the
police power is one of the least limitable of governmental powers. . ..” and
that the states possess extensive authority to protect public health and
safety [Queenside Hills Realty Co., Inc. v. Saxl, Commissioner of Housing
and Buildings of the City of New York, 328 U.S. 80 (1946)].
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States can authorize  On the state level, all governmental authority (including the expansive

local governments  poice power) resides with the state governments. The state governments,
in turn, can and do authorize local governmental entities to exercise
governmental authority on the local level. The establishment of local
boards of health are authorized by state laws, which establish guidelines for
their operation.

Public hedlthlaws  The state statutes and local ordinances that authorize public health activities

tend to be are usually poorly organized. Regardless of the state or local jurisdiction

disorganized. involved, public health enforcement is not governed by a single public
health statute. The laws have been enacted in a piecemeal fashion over the
years to deal with problems as they emerged. Thus food and drug laws
may be found in one area of the statutes, environmental laws in another,
health facility licensing laws in another, and so on.

Several departments  Public health functions may be divided among a number of governmental

may have public departments—health, environment, registration, etc. Often local boards of

health = education have principal responsibility for conducting school health

responsibilities. programs, and state departments of education have primary regulatory
responsibility for school health services.

Consolidations of A few gtates, notably Michigan, have sought to consolidate their public
public healthlaws ~ health authority by enacting an overal public health code. But even these
tend to be exceptions have omitted—usually for political reasons—important laws
temporary. related to public health, especially those dealing with entitlements.

Any statutory consolidation is short-lived, however, because subsequent
legidation will add to, remove, or modify the state's public health laws.
Legidatures enact laws to deal with specific problems, and the statutory
law thus becomes a patchwork of legidlative solutions to a myriad of
problems. Rarely does a desire for logical wholeness enter into these
legidlative actions.

Typesof authority ~ Local health departments carry out their activities under two types of
for local activities authority:

» Delegation of authority. State legislatures commonly empower local
health departments to carry out administrative functions of the
state—such as the enforcement of the state public health code.

* Home rule authority. To avoid the need for specific authorization each
time anew need arises, most states—either through legislation or by
constitutional amendment—have given local governmental unitsthe
right of local self-governance, that is, the right of localities to make
decisions concerning their own welfare.

25



Module 1, Introduction

Public health laws

Extent of loca
authority

Federal, state, and
local agencies have
interrelated
activities.

Home rule alows local government to carry out public health and other
functions without having to seek legidative authority anew for each specific
activity. Inlllinois, for example, home rule units “ may exercise any power
and perform any function pertaining to its government and affairs including,
but not limited to, the power to regulate for the protection of the public
health, safety, morals and welfare: to license; to tax; and to incur debt.”
Without constitutional or statutory home rule authority, cities and town
governments would not be empowered with their own rule-making
functions.

Local public health authority, although generally not as broad or extensive
asthat authorized on the state level, is still quite considerable. For
example, the New Y ork City Health Code regulates virtualy every phase of
human existence, requiring reports of births, ritual circumcisions, and
deaths, and regulating the disposal of human remains and the location of
cemeteries.

Also, genera grants of authority can at times serve as the basis of authority
for enacting ordinances in circumstances not specifically contemplated by
the state legidature. For example, on the basis of such generd
authorization, the courts upheld the New Y ork City health department's
authority to require window guards in high-rise residences. Similarly, they
upheld the authority of the Mayor of San Francisco to declare a“public
health emergency” and authorize needle-exchange programs that were
otherwise illegal under state law.

It is common for city councils to develop their own local public health
ordinances or health codes. This autonomous exercise of power is limited
by the rule that localities may not assign responsihilities to local health
departments that are in conflict with state laws and regulations. Thus
public health law is even more of a patchwork at the local level, where
health departments are not only responsible for local public health
ordinances but must also deal with enforcement authority, responsihility,
and limitations established by state law.

The activities of the various levels of government are often interrelated.
For example, alocal health department may inspect local nursing home
facilities and make enforcement recommendations to a state agency, which
has final enforcement authority. At the same time, federal Medicare and
Medicaid determinations may actually have the biggest governmental
impact on the operations of these same regulated facilities.
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In many instances, the federal government has the legal authority to
preempt an area of public health regulation, thus denying regulatory
authority to the states. Similarly, the states have authority to pre-empt all
areas of public health regulation from local governments, denying county
and municipal governments any regulatory authority. The governmental
level with highest authority has several options:

» It may choose not to exercise its potential authority, leaving the lower
levels of government the complete discretion to adopt legidation it
deems appropriate.

* It may preempt the area, adopt legidlation and implement the program.

* It may also preempt the area by adopting legidation and delegate the
implementation of the program to alower governmental unit to run.

The latter type of relationship, especialy if it involves the provision of
funds, will usually mean that lower levels of government must meet specific
programmatic guidelines and may be subject to oversight by a higher level
of government. For persons working in public health agencies, this legal
patchwork can mean a confusing mix of obligations and authority (or lack
of it).

Preemption defined

A doctrine adopted by the U.S. Supreme Court holding that certain matters
are of such anational, as opposed to local, character that federa laws
preempt or take precedence over state laws. Assuch, a state may not pass
alaw inconsistent with the federal law.

As applied to state action versus local action, “preemption” means that
where a [state] legidature has adopted a scheme for regulation

of a given subject, local legidative control ceases over such phases of the
subject as are covered by state regulation.

(See Black’s Law Dictionary)
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Public health laws

Bringing it home...

1.

Does your agency carry out any activities under “police power
authority?

What other sources of authority mandate your agency’s
actions?

Are most of your activities carried out under delegation of
authority or home rule authority?

Do you carry out any federal mandates?

Can you think of any examples of when federal, state and/or
local laws have been inconsistent?
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]
Profile of Local Public Health Department Activities
1992-1993w

Selected environmental Selected personal health
service areas service areas

Sewage disposal systems (75%)  Immunizations (96%o)

Private water supply Tuberculosis services (86%)
safety (74%) Well child clinics (79%)
Groundwater pollution Early/periodic screening,
control (58%) diagnosis, treatment (72%)
Environmental emergency STD testing/counseling (71%)
response (57%) Family planning (68%o)
Vector control (57%) HIV/AIDS testing and
Surface water pollution (52%) counseling (68%)
Public water supply STD treatment (66%)
safety (52%) Prenatal care (64%)
Solid waste management (46%)  Personal hedlth case manage-
Hazardous waste manage- ment (48%)
ment (42%) HIV/AIDS treatment (33%)
I nspections and/or Other selected service areas

of selected facilities

Restaurants (80%) Community outreach/educa-
Swimming pools (68%) tion (86%)

Private water systems (64%) Health education/risk

Food and milk control (56%) reduction (84%)
Recreational facilities (55%) Laboratory services (60%)

Public water systems (45%)
Health facilities (33%)
Nursing homes (32%)
Public water systems (45%)
Health facilities (33%)
Nursing homes (32%)

19 NACCHO Report, 1992-1993. Percentages are based on the number of local health departments
reporting activity, directly or through contractual arrangement, in the NACCHO study. The number of survey
respondents was 2,079 or 72% of the nation’s local health departments.
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Limits on government power

Federal laws must
be based on the
U.S. Constitution.

State and local laws
are based on the
police power aswell
asonthe
Constitution.

Laws may be
challenged because
they interfere with
individual liberty.

Although the courts have interpreted the state police power broadly,
governmental authorities do have limits placed on their powers. Limitations
on state and federal powers are found in:

 The U.S. Constitution
e The constitutions of individual states
e Federd and state laws

In the case of afederal law, the federal government has specifically
enumerated powers, and if the subject matter of legidation does not fall
within any of the enumerated areas of federal authority, then either the
matter isone that isreserved to the states or it is a matter beyond the
Constitutional reach of government altogether.

For example, to address the problem of large amounts of low-level
radioactive waste building up at temporary storage sites, Congress passed a
law that required states to provide a disposal site for thiswaste by a
specific date. Any state that failed to meet that deadline was required to
“taketitle to” and be responsible for al such waste produced in the state.
New York State contested the “take title” provision on the grounds that it
went beyond the enumerated powers of the federal government and
therefore violated the Tenth Amendment of the U.S. Constitution. The
U.S. Supreme Court agreed with that argument [New York v. United

Sates, 505 U.S. 144 (1992)].

A challenge to the constitutional authority of a state law would both
acknowledge the state's broad police power authority and argue that the
law went beyond that authority. A local ordinance may be challenged
because it isinconsistent with the state or federal constitution or because it
addresses an area that the state legislature has not given the city or county
authority to regulate.

Public health laws are from time to time challenged as infringing upon
constitutionally-protected individual rights. These challenges require the
courts to balance between the social needs of the community and the liberty
of the individual.
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Limits on government power

Definition of civil
rights

Definition of civil
liberties

Courts
enforcement of
individual rights
varies with the
times.

There are two broad categories of individual rights that a court might
enforce: civil rights and civil liberties. Civil rights are granted and defined
by statute or common law and belong to every citizen by virtue of his or her
citizenship. These rights are positive in nature; they can be asserted by one
person against another and redressed or enforced in acivil action. Thus,
for example, an employee has aright under the Occupational Safety and
Health Act to call on the federal district court to compel the Secretary of
Labor to take action in cases of imminent danger in the workplace.

Civil liberties are rights guaranteed in various provisions of the U.S. and
state constitutions—most notably the first ten amendmentsto the
Constitution, the Bill of Rights. These rights are negative in nature in that
they define those things that government cannot do to the individual. 1f
Congress or a state legidature enacts a law inconsistent with any of these
Constitutional provisions, the courts may be asked to invalidate the law as
being “repugnant to the Constitution.” But in order to get a court to make
such a determination, an individual or group must challenge the law, in
many cases by violating it and then claiming, in defense, that the law should
be declared invalid.

Judicial determinations of individual rights are fluid; thus the elucidation of
“congtitutional rights’ can and do vary with the times. The area of public
health and safety laws, however, has historically been quite static, and the
courts have traditionally been very hesitant to invalidate these laws, even
for the sake of protecting individua “rights.”

In the 1905 case of Jacobson v. Massachusetts, the U.S. Supreme Court
approved a broad grant of authority for the enactment of public health laws
of all types. Jacobson tested the validity, under the U.S. Constitution, of a
Massachusetts statute providing that “the board of health of a city or town,
if, initsopinion, it is necessary for the public health or safety, shall require
and enforce the vaccination and revaccination of all [its] inhabitants. . . .”
[197 U.S. 11 (1905) at 26.] Those refusing to comply were to be fined $5.
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Example of an early
Supreme Court
decision balancing
individual rights
with the common
good

Court’ s recognition
of individual rights
has broadened since
the Jacobson case

Modern Supreme
Court decisions
have upheld public
health laws despite
their intrusiveness.

Under the authority delegated by this statute, the Cambridge Board of
Health, concerned with the spread of smallpox in the city, ordered the
vaccination of all inhabitants not vaccinated against smallpox during the
preceding five years. Jacobson refused to be vaccinated and refused to pay
the $5 fine. The case went to the U.S. Supreme Court to determine
whether the vaccination requirement was a reasonable exercise of the state's
police power or whether such a requirement was unduly oppressive, going
too far in restricting Jacobson's liberty under the Constitution. The Court
balanced the competing interests involved—on the one hand, the state's
responsibility to protect the public from infectious disease and, on the
other, Jacobson's interest in making his own health decisions. The
Jacobson opinion, upholding the validity of the vaccination law, provided a
clearly stated and firm endorsement of the broad embrace of the police
power. Jacobson isimportant both for its affirmation of the police power
and for the proposition that society can be “governed by certain laws for
the common good” and that competing individual rights are not absolute.

Although a contagious disease—smallpox—was involved in Jacobson, the
Supreme Court's decision did not hinge on the danger of contagion. In
fact, in the line of cases that have followed Jacobson, the nation's courts
have invoked the police power to uphold a variety of public health and
safety measures, many of which did not involve any danger of contagion.
For example, the police power justification outlined in Jacobson has been
used to uphold laws requiring the fluoridation of public drinking water and
mandating the use of seat belts by automobile occupants and of helmets by
motorcyclists.

Since the Supreme Court decided the Jacobson case in 1905, it has
broadened its recognition of individual rights. For example, the Court first
recognized the broad right to privacy more than half a century after its
Jacobson decision, and the recognition of that right has since been
important in several of its decisions on public health issues. This broadening
of individual rights raises the question of whether Jacobson would be
decided differently by today's Supreme Court. Although some hedlth law
scholars have suggested otherwise™, it seems unlikely that it would.

Recently, the courts have been consistent in rejecting the claim that
Constitutional rights to privacy and due process prevent government from
mandating seatbelt use in motor vehicles, despite the absence of any threat
of contagion (as in Jacobson). Similarly, compulsory examination,
treatment, and quarantine have long been upheld by the nation's courts as
legitimate governmental requirements, despite their highly intrusive nature.

1 Gostin and Curran
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Maintaining a just and fair balance...

From your reading and your own experience, fill in each box in the
illustration below. On the left, enter a constitutionally protected
individual interest. Then, on the right, enter a societal need that
may conflict with that interest.

Individual rights and liberties : : Societal needs of the community
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The Bill of Rights
originally applied
only to acts of
Congress.

The 14th
Amendment
extended protective
restrictionsto state
governments.

The Free Exercise
of Religion clause
of the First
Amendment

Bill of Rights

The Bill of Rights was added to the U.S. Constitution to protect the
individual from certain types of restrictive action by the federal
government. Thisis avery specific protection. For example, the First
Amendment does not say that no one may prohibit the free exercise of
religion, but only that Congress—that is, the federal government—may not
do so. This should not be surprising, since a major purpose of the
Congtitution was to define and limit the powers of the new federd
government.

On a case-by-case basis, the Supreme Court has applied most but not all of
the Bill of Rights' restrictions on federal action to the state governments as
well, pursuant to the Fourteenth Amendment. For example, neither the
states nor the federal government can pass laws that establish religion or
restrict its free exercise or that abridge the freedom of speech, press, or
assembly.

Effect on public health laws

Many public health laws have been challenged on the basis that they
interfere with the civil liberties guaranteed by the Bill of Rights and the
Fourteenth Amendment to the U.S. Constitution.

Some of the more important provisions are discussed below to illustrate
how the courts weigh an individual's rights against society's need for
protection from preventable harms.

A law that would force some individuals to abandon or violate important
tenets of their religious faith could conflict with rights granted in the First
Amendment to the U.S. Congtitution, which provides that:

Congress shall make no law respecting an establishment of religion, or
prohibiting the free exercise thereof; or abridging the freedom of
speech, or of the press; or the right of the people peaceably to assemble,
and to petition the Government for a redress of grievances.

Because religious tolerance and freedom were of magjor concern when the
U.S. Constitution was ratified, it is not surprising that the Bill of Rights
focuses first on religious freedom, protecting the free exercise of religion
and prohibiting the establishment of any official religion.
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Limits on government power

Religious beliefs vs.
religious practices

Law as least
restrictive means to
acompelling end

For public health laws, the First Amendment's second clause is the most
relevant: “Congress shall make no law . . . prohibiting the free exercise [of
religion].” A literal interpretation of this provision would be fraught with
serious problems. Would the First Amendment prevent the trial and
punishment of someone who committed murder as part of a sincerely held
belief in areligion that called for human sacrifice? Are adherents of
religions that condone or promote polygamy not subject to state laws
outlawing this practice?

Supreme Court interpretation of the free exercise clause

In addressing such issues, the Supreme Court has made a distinction
between religious beliefs and religious practices, holding that the
government cannot interfere with the former but may enact laws that have
the effect of interfering with the latter [Employment Division, Department
of Human Services of Oregon v. Smith, 494 U.S. 872 (1990)]. But thisis
an elusive guiding principle, and the Court has been less than consistent in

applying it.

When conflict occurs between a legitimate, otherwise valid law and a
religious practice, the courts will look at:

» The adherent’s sincerity, not the validity of the particular underlying
religious beliefs

* How central or essential the practice at issue is to the particular religion
Where the court finds area conflict between religious belief and an

otherwise valid law, it must weight the competing social and individual
interests.

Standard of proof, historically
For severa decades the Supreme Court upheld a law in the face of free
exercise challenge only if the law was shown to be the least restrictive

means to a compelling end. As Constitutional-law scholar Laurence Tribe
explans.
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Court ruling against
areligious practice

Court ruling in
favor of areligious
practice

Applying laws of
neutral and general
applicability

If the government can approximately attain its goal without burdening
religion then it must follow that path, regardless of how compelling the
goa may be....[The Court has viewed government’s failure to
accommodate religion, when the government could substantially achieve
its legitimate goals while granting religious exemptions, as hostility
toward religion.]*.

Thus the Supreme Court has held that Jehovah's Witness parents are not
free to withhold a blood transfusion from their children, no matter how
serioudly held their religious objection to such atransfusion. Protecting
children from abusive treatment is a compelling governmental interest.
Thereis no other path to take that would achieve the same end without
restricting some religious belief.

A contrary decision was reached by the Supreme Court in another case
involving children. InWisconsin v. Yoder the Court held that a state cannot
force the Old Order Amish to obey a compulsory education law that
conflicts with the religiously motivated practice of withdrawing their
children from formal schooling after eighth grade. The court would not
accept the lack of post-elementary education as harmful enough to
outweigh the “preferred position” of religious practice [406 U.S. 205
(1972)].

Public health concerns have been deemed to outweigh individual interestsin
the area of compulsory vaccination. Asthe Supreme Court stated, “The
right to practice religion freely does not include liberty to expose the
community...to communicable disease...” [Prince v. Massachusetts, 321
U.S. 158 (1943)]. It should be noted, however, that states sometimes
choose to provide an exemption in their immunization laws for persons
whose religious beliefs prohibit immunization.

Recent Court decisions: A new standard of proof

In an important departure from prior U.S. Supreme Court opinions, in the
early 1990s the Court decided two cases in which it articulated a much less
rigorous standard of proof for a state faced with a free exercise challenge.
In both cases the Court noted,

alaw that is neutral and of general applicability need not be justified by
a compelling governmental interest even if the law has the incidenta
effect of burdening a particular religious practice.

12 Tribe, 1988, pp. 1253 and 1257
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Freedom of speech,
press, and assembly

Individual rights
may be abridged to
protect public
safety.

In the second case, the Court found alocal ordinance prohibiting animal
sacrifice “in a public or private ceremony not for the primary purpose of
food consumption” an unconstitutional restriction on the free exercise of
religion as practiced by a church of the Santeriareligion [Church of Lukumi
Babalu v. Hialeah, 508 U.S. 520 (1993)]. In the second case, unlike the
first, the ordinance forbade animal daughter only as areligious practice and
specifically allowed non-ritual slaughter. Thus in the second instance the
law was not “neutral and of general applicability.”

In these and similar cases, the Supreme Court has relied on the Fourteenth
Amendment to make the free exercise clause applicable to the states.

Laws may also be invalidated because they conflict with that part of the
First Amendment which protects the free communication of idess:

Congress shall make no law . . . abridging the freedom of speech, or of
the press; or the right of the people peaceably to assemble, and to
petition the Government for aredress of grievances.

Laws can conflict with free expression and communication either directly or
indirectly. For example, alaw making it a crime to publicly criticize either
of the two magjor political parties would be intentionally aimed directly at
restricting communication and would be barred by the First Amendment. A
law that was aimed at something other than communication itself but that
restricted communication as a secondary or indirect effect might also be
barred. Thisargument is used by those who oppose limits on political
campaign contributions and expenditures.

As with any of the individual rights addressed in the Bill of Rights, First
Amendment rights are not absolute and may be abridged under certain
circumstances. The classic statement is that of Justice Holmes, who noted
that the First Amendment does not afford aright to cry “fire” in a crowded
theater.

In Cox v. New Hampshire, 312 U.S. 569 (1941), the U.S. Supreme Court
upheld an ordinance that required parade permits, although a group who
challenged the law argued that it abridged their First Amendment rights of
assembly and communication. The Court concluded:
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Fourth Amendment

Fifth Amendment

The authority of a municipality to impose regulations in order to assure
the safety and convenience of the people in the use of public highways
has never been regarded as inconsistent with civil liberties but rather as
one of the means of safe-guarding the good order upon which they
ultimately depend. . . . The question in a particular case is whether that
control is exerted so as not to deny or unwarrantedly abridge the right
of assembly and the opportunities for the communication of thought and
the discussion of public questions immemorially associated with resort
to public places.

The Fourth Amendment to the U.S. Constitution provides that

The right of the people to be secure in their persons, houses, papers,
and effects, against unreasonable searches and seizures, shall not be
violated, and no Warrants shall issue but upon probable cause supported
by Oath or affirmation and particularly describing the place to be
searched and the persons or thingsto be seized.

This clause—which is applicable to the states through the Fourteenth
Amendment—is particularly relevant to how public health departments
conduct inspections. Module 5, Inspections, discusses Fourth Amendment
search and seizure issues at length.

The Fifth Amendment contains five provisions, each one limiting how
government may intrude upon the individual citizen’slife, liberty, or
property. Each provision is stated in the negative and together they
provide that:

* No person shall be subjected to serious crimina charges unlessfirst
indicted by a grand jury.

* No person shall be more than once put in jeopardy on the same criminal
charge.

* No person shall be compelled to be awitness against himself in any
criminal case.

* No person shall be deprived of life, liberty, or property without due
process of law.

* No private property shall be taken for public use without just
compensation.
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Limits on government power

Protection against
self-incrimination

Due process
defined: notice and
an opportunity to be
heard

Thefirst two of these provisions, dealing with grand jury indictments and
double jeopardy, have only indirect relevance to public health and will not
be considered here.

Under the Fifth Amendment’ s self-incrimination provision, people may
refuse to answer official questions if the answers could be used as evidence
against themin a criminal prosecution. This right applies not only to
guestioning by the federal government but also, through application of the
Fourteenth Amendment, to questioning by state and local governmental
agencies.

Self-incrimination may be an issue with records and reports required in
public health and safety enforcements if they could conceivably lead to
criminal prosecution. This potentia conflict is sometimes avoided by
making it a criminal offense to fail to maintain and report such records but
forbidding use of their content for criminal prosecution. Thisisthe
approach taken by New Y ork City, for example, in its self-inspection
program for food establishments [N.Y .C. Health Code Sections 81.39(a),
131.03(d), 131.05(h)] ™.

Due process

The Fifth Amendment due process provision provides that “no person shall
be deprived of life, liberty, or property without due process of law.” This
clause, along with a similar provision in the Fourteenth Amendment
applying due process to state governmental actions, establishes the
Constitutional principle that government must act fairly, according to clear
procedures.

Inits most straightforward sense, due process means fairness in the
procedural application of the law. The most basic components of due
process fairness are:

* Notice
* Anopportunity to be heard

13 See Grad, pp. 272-278.
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Laws must be
clearly written and
understood.

Individuals must be
given the
opportunity to
challenge an
agency’s action.

Due process also
requires equal
protection of the
law.

Discrimination
between similar
persons

Notice includes giving adequate information about legal requirementsto the
persons affected, so that they can avoid the consequences of
noncompliance. For example, fair notice means that alaw must be written
clearly and precisely enough so that those subject to the law can understand
what the law requires. A law that is so vague that reasonable people may
not understand its meaning lacks the basic fairness that is at the heart of due
process. Such statutory or regulatory language could be invalidated by the
courts as “void for vagueness’ under the due process clause.

Due process also requires that when an agency takes action affecting a
person’s rights or entitlements, the person be given notice of the intended
action and an opportunity to challenge the agency’ s determination. For
example, a public health agency cannot revoke a nursing home license
without giving the owner notice of the action and, under most
circumstances, an opportunity to chalenge the action before the licenseis
revoked. In an emergency Situation the agency may unilaterally revoke a
license, but must then give the owner an opportunity to challenge the action
in alater hearing.)

How much notice must be given and what constitutes “an opportunity to be
heard,” that is, what type of hearing is required, depend on the situation.
These components of due process are explored in greater detail in Module
6. Enforcement.

Equal protection

The U.S. Supreme Court has also interpreted due process to mean that no
person shall be denied equal protection of the laws. This guarantee is
provided for explicitly in the Fourteenth Amendment, applicable to the
states, and implicitly in the Fifth Amendment Due Process clause,
applicable to the federal government.

Equal protection of the law refers to the smple goal of even-handed
application of law. Inits most basic sense this means that government and
the legal system cannot arbitrarily discriminate. But in fact equal protection
is an intricate concept that can be violated in two ways.

» The government may deny equality if its rules or programs make
distinctions between persons who are actually similar in terms of any
relevant criteria. For example, if alaw restricted governmental job
eligibility based on sex rather than training and ability, it would be
denying equality in the application of law.
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Not distinguishing
legitimate
differences

Equality before the
law appliesto both
the law and its
implementation.

Equal protection
does not require the
same treatment in
all instances.

Individuals and
groups may be
treated differently
where there is good
reason to do so.

* The government may deny equality if it fails to distinguish between
persons who are actualy different in terms of relevant criteria. For
example, a government program that provided free smoke detectors to
the public would violate equal protection rights of persons with
disabilitiesif it required them to appear personally at a government
office to obtain one™.

The requirement of equality before the law applies not only to alaw itself,
but also to how agencies implement that law. For example, in one of the
most famous equal protection decisions, the Supreme Court held that a
local ordinance which prohibited the construction of wooden laundries
without a license—although a valid safety measure on its face—had been
implemented in away that violated the equal protection clause of the
Fourteenth Amendment. Almost all Chinese applicants were denied
licenses while non-Chinese applicants routinely received them [Yick Wo v.
Hopkins, 118 U.S. 356, (1886)].

Similarly, the landmark school desegregation decision of Brown v. Board of
Education, 347 U.S. 483 (1954), stands for the proposition that equality on
the face of the statute is not necessarily equality before the law; “separate
but equal” schools can be unequal as measured in terms of real-world
impact.

Equal protection does not require the same treatment in all instances.
Government often does classify people into groups and treat the groups
differently. For example, some state governments apply more stringent
driver’s license requirements to persons over 75 years of age. And severa
states restrict the driving privileges of persons suffering from certain
medical conditions. Y et these distinctions have not been held to be
violations of equal protection.

The fact is that government can differentiate between individuals and
groupsif it has good reason to do so. The critical question, therefore, is
what constitutes an acceptable reason for applying law differently to
persons in similar situations or applying law similarly to persons in different
Situations? In answering this question, the Supreme Court has adopted a
rough two-tiered approach to equal protection analysis.

* Rational basis

o Strict scrutiny

14 Tribe, 1978, p. 993
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Rational basis
approach to equal
protection

Strict scrutiny
standard

Other standards for
equal protection

Equal protection
challenges are
difficult to win.

The rational basis standard applies in cases that do not involve a*suspect
classification” or a*“fundamental right.” The standard is easily and
routinely met. It simply requires that government offer some plausible basis
for alaw’s unequal application

The strict scrutiny standard applies when the law involves a *“ suspect
classification” such asrace, sex, age, or national origin, or when the law
affects a “fundamental right” such as the right of interstate travel, the right
to vote, or theright to free speech. The strict scrutiny standard is very
difficult to satisfy. Under this higher standard, the government must show:

* A compelling state interest in applying the law unequally
» That the law istailored narrowly to achieve that purpose.

There has recently been some judicial exploration of intermediate standards,
which would be employed where there are any of the following:

» Significant interference with—or undue burden upon—individual liberty
interests

» A denia of governmental benefits
» A gpecific type of discriminatory effect, notably gender discrimination

* A challenged regulation that is substantially related to a clearly
legitimate governmental interest.

It istoo early to tell whether thiswill clarify or further confuse what has
become an unhelpful morass of equal protection jurisprudence.

Equal protection challenges are easy to raise but difficult to establish. The
courts have found no difficulty in dismissing most equal protection
complaints with aminimum of analysis. All of this could leave the more
cynical agreeing with the famous words of Anatole France, who relegated
the concept of equal protection to a state of meaninglessness by observing
that “The law, inits majestic equality, forbids the rich as well as the poor to
deep under bridges, to beg in the streets, and to steal bread.”
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Protecting the
public’s health and
safety sometimes
interferes with use
and enjoyment of
private property.

Taking of private property

The Fifth Amendment also provides that no private property shall be taken
for public use without just compensation. The Fifth Amendment
prohibition applies to both:

» real property, defined as land, buildings and other real estate, and
» personal property, defined as everything that is subject to ownership,
that is not considered “real property.”

Many public health laws prohibit, ban or otherwise regulate the possession
or use of hazardous agents, products and real estate. The government does
so to protect the public’s health and safety. Such laws may substantially
interfere with people’ s use and enjoyment of their property. But are these
laws a*“taking”; and does the Fifth Amendment require the government to
compensate those persons whose private property rights were affected by
the public health laws?

To answer these questions, the Supreme Court looks at several interrelated
factors, in effect balancing the public interest involved against the
reasonableness of the infringement on individual private interests.

In the early, leading case of Mulger v. Kansas, 123 U.S. 623 (1887), the
U.S. Supreme Court explained that:

The power which the States have of prohibiting such use by
individuals of their property as will be prejudicial to the health, the
morals, or the safety of the public, is not—and, consistently with the
existence and safety of organized society, cannot be—burdened
with the condition that the State must compensate such individual
owners for pecuniary losses they may sustain. The exercise of the
police power by the destruction of property which is itself a public
nuisance, or the prohibition of its use in a particular way, whereby
its value becomes depreciated, is very different from taking property
for public use, or from depriving a person of his property without
due process of law. Inthe one case, a nuisance only is abated; in
the other, unoffending property is taken away from an innocent
owner.
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When The general rule may be stated as follows:
compensation is or

Is not required Government “takings’ of private real and personal property to prevent

harm generally do not require compensation, thus underscoring the
broad authority the Constitution extends to government as the
protector of public heath and safety;

Where, however, unoffending land is taken for a public purpose, such
asto build a new highway, the government must compensate the
innocent landowner who is required to surrender his or her private
property for the public good.

Thus the courts have routinely upheld the exercise of the police power even
when property will be confiscated or destroyed. Examplesinclude the
condemnation of atoxic waste site, bans on the sale and possession of
machine guns, explosives, and certain pesticides, and the government
mandated recall of an imminently hazardous consumer product. In each of
these situations the government may act without compensating owners for
their economic losses.

Some observers had expected that the Reagan-Bush Supreme Court would

Recent Supreme significantly limit government’s ability to regulate land use, using the Fifth

Court pOS'F'O”fO” Amendment to impose stricter compensation requirements in instances in

f;nm?;::t;?i C?irons which environmental and other regulations reduced the economic value of
land. But, in acase decided in 1992 involving a State prohibition against
developing property in environmentally sensitive coastal areas, the Court
falled to do so [Lucas v. South Carolina Coastal Council, 505 U.S. 1003
(1992)]. Instead, it limited its decision to regulations which deprive owners
of all economic benefit of their land, and—even then—held that
compensation need be paid by government only if the law involved cannot
be justified under relevant and accepted principles of governmental land-use
regulation.

On the* taking” of personal property

Most judicia challenges to governmental “takings’ involve real property,
that is, land, buildings, and other real estate, rather than personal property.
Thisistrue even though bans and prohibitions affecting a great variety of
personal property are imposed by all levels of government.
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Bans and
restrictions on
possession of
personal property

The Constitutional
right of privacy

In Illinois, for example, no person other than those specially licensed by the
state may possess explosives. And the state authorizes Illinois
municipalities to “regulate and prevent the storage of turpentine, tar, pitch,
resin, hemp, cotton, gunpowder, nitroglycerin, petroleum, or any of their
products, and other similar combustible or explosive materials. . . .”

Other current bans apply to certain categories of firearms (e.g., machine
guns, assault rifles, and handguns), lawn darts, trash containers, large
collections of harmless animals (e.g., dogs and cats), explosives, and
nuclear weapons. Recently there has been arenewal of interest and
litigation surrounding the use of the police power to ban, destroy, and
otherwise regulate certain categories of dogs, most notably pit bulls. A
century ago, in Sentell v. New Orleans & Carrollton R.R., 166 U.S. 698
(1897), the U.S. Supreme Court held that such canine control measures did
not deprive owners of their due process rights to possess their animal. State
courts have similarly upheld a wide variety of such canine control
ordinances.

There are severa possible explanations for the broader acceptance of the
governmental taking of personal property without compensation:

» Society traditionally values real property more highly than personal
property.

» Usualy personal property isworth less than real property.

* Unlike hazardous real property, hazardous personal property usualy
cannot be used for aless hazardous purpose; thus the government
usually has no alternative other than to ban the product outright.

Privacy Rights

An argument frequently made against public health laws, such as
immunization requirements, fluoridation, compulsory HIV testing, and
helmet and seat-belt use laws, is that such laws infringe on individual rights.
Opponents of such laws assert that they reach beyond the police powers of
the states, deny due process, and violate the Constitutional “right of
privacy.” But where does onelook in the U.S. Congtitution to find
reference to a privacy right?
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Theright to privacy
has been limited to
intimate areas of

life.

The answer liesin Constitutional law history.

In 1965 the U.S. Supreme Court decided Grismold v. Connecticut, 381
U.S. 479 (1965), a case involving a Connecticut law that prohibited the
prescribing of contraceptives and their use by any person, including married
couples. The Court declared the Connecticut statute unconstitutional.
Members of the seven justice majority presented four different rationales
for thisresult. Inthe main opinion, Justice William Douglas laid out the
basis of a Constitutional right to privacy. He acknowledged that the
Constitution nowhere explicitly mentions aright to privacy and that the
Court had never before specifically recognized such aright. But, he
argued, a number of explicitly-mentioned Constitutional rights, such asthe
freedoms of speech, press, assembly, and protection against unreasonable
search and seizure, have been extended by Court decisions well beyond a
literal reading of the Constitution. He declared that these “various
guarantees create zones of privacy.”

The Constitutional right to privacy has been applied by the Supreme Court
only in situations involving “the personal intimacies of the home, the family,
marriage, motherhood, procreation, and child rearing.” It received its most
important application in the Supreme Court’s abortion decisions of 1973.
Efforts to expand the right of privacy to less intimate areas as a basis for
invalidating public health and safety laws have not succeeded. For
example, the Courts have consistently rejected the argument that
compulsory seat-belt use laws violate the Constitutional right to privacy.
Similarly, 21977 U.S. Supreme Court decision rejected the argument that
the New Y ork State Controlled Substance Act of 1977 violated the
Constitutional right of privacy. The Act authorized the State of New Y ork
to record in a centralized computer file the names and addresses of all
persons who had obtained, pursuant to a doctor’s prescription, certain
drugs for which there is both a lawful and an unlawful market. Central to
the Court’ s decision was a finding that there were adequate statutory
confidentiality protections in place [Whalen, Commissioner of Health of
New York v. Roe, 429 U.S. 589 (1977)].

|4

See Group exercise 1.5 at the end of the module.
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Know your rights...

Enter the letter of the amendment or rights that might be used to
challenge each of the situations described below. The answers
are given below. (See Appendix A for text of the amendments.)

1st Amendment
4th Amendment
5th Amendment
14th Amendment
Privacy rights

moowpz

Situations
1. Frequent and unannounced restaurant inspections

2. Requiring children to have blood transfusions against
their parents’ objections

3. Restricting the number of people allowed inside a
public meeting room

4. Denying disability benefits based on age

5. Disclosing HIV status to employers without
employee’s consent

6. Introducing evidence of child abuse from a
guardianship or parental termination proceeding into
a criminal proceeding
7. Giving minors contraceptives without parental consent
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Limits on government power

Review of terminology...

The preceding pages used a number of legal terms that may have
been unfamiliar to you. Some of the terms used are listed below.
You may find it useful for review to define them now in your own
words; doing this will also give you a glossary that is specific to this
module. Feel free to add more terms.

adjudication

Administrative Procedure Act

Bill of Rights

Cabinet executive department

civil rights

civil liberties

common law

compelling state interest

constitutional law

delegation of authority

due process of law

equal protection

Fifth Amendment

First Amendment

Fourteenth Amendment

48



Module 1, Introduction

Limits on government power

Fourth Amendment
home rule authority
independent administrative agency
judicial interpretation
judicial review
ordinances

“police power”
precedents
preemption
regulations

standing

statutory law
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Self-check review

Check your knowledge of the preceding material by answering the
guestions below. They are similar to the type of questions that are on the
final exam (for those who are taking the course for credit). Circle the letter
of the correct response.

1. Judges can interpret alaw on all of the following grounds except:

A. Itscongtitutionality

B. How effectively it is being implemented
C. How it appliesto a specific situation

D. What the language means

2. To prevent teenage pregnancies, a state passed a public health law
requiring all schools—public, private and parochial—to teach middle
school children about contraceptives in sex education classes. A
parochial school challenged this law. Which statement provides the
strongest argument for the Court to overturn the law:

Interference with local government

Conflicts with right to privacy

Interference with free exercise of religious belief and conscience
No compelling state interest to treat middle school children
differently than high school students.

o0

3. Inlate 1996, sheriffs from two western states challenged the Brady Bill,
afederal law that requires them to make background checks on
potential gun buyers. Which of the following legal rights may be
asserted by the sheriffs?

A. Theright to bear arms

B.Violates the Tenth Amendment, which says that powers not
delegated to the federal government by the Constitution are
reserved to the states.

C.Lack of funding to carry out regulations

D. The police power of the state overrides federal law

E. Theright of loca home rule

50



Module 1, Introduction Self-check review

4.  The source of authority for “police power” is

The U.S. Congtitution

Inferred from traditional government powers
Supreme Court interpretations of the Bill of Rights
Local ordinances and codes

oo w»

5. Government can take property from private citizens to build a public
highway

A. When public health or safety are threatened
B. Only if owners are fully compensated

C. Unlessit is property only for personal use
D. None of the above

6. Loca health department authority may come from

A. Broad delegation of state authority

B. A statutory or constitutional grant of self-governance
C. Federa delegation of responsibility to the local level
D. All of the above

7. Rulemaking and adjudication both

Involve interpretation of law

Impose penalties for noncompliance

Are carried out by administrative agencies
BothA and C

BothB and C

moow>

ANsSwers.
al'ao‘gs gy 'gecDeC'aT
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Group exercises

Exercise 1.1

Exercise 1.2

Language used in laws and regulations

1.

Review the language of a public health statute and regulation for your
state. Notice how the level of detall in the two differs.

Discuss the pros and cons of the legidature writing more detail in the
statute.

Rulemaking and adjudication

Questions for group discussion:

1.

2.

Where can you find your state's Administrative Procedure Act?
Does your agency engage in rulemaking? adjudication?

What procedures does your agency follow when:

* rulemaking?

» adjudicating disputes?

Where are your agency’s procedural requirements written down?

What could happen if you violated your agency’s procedural rules?



Module 1, Introduction

Group exercises

Exercise 1.3 Legal research

1.

Where, in your jurisdiction, can you find the actual text of the
following:

» State statutes

e State regulations

* Loca municipal codes
» Statejudicial opinions

Have you ever used alaw library to find such materia? How would
you describe the experience?

What do the following citations mean:

« Fla Stat. § 828, 12 (1987)

* 40 CFR Subpart A, §46.101

*  Ordinance 87-40

e 494 U.S. 829 (1989)?

How would you go about determining if certain physical conditions

amount to a “public nuisance”? Would you look to statute/code or
the common law? Whom could you contact to get this information?

Exercise 1.4 Organization of public health agencies

Discussion questions.

1.

What isthe legal relationship between your state and local health
departments?

Does your state provide for home rule?
Does your health department share authority with a board of health?

If so, how is responsibility and authority divided between the two
entities?
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Module 1, Introduction

Group exercises

Exercise 1.5

Views on the creation and quality of laws

Something to ponder individually or discuss as a group:

Current legal specialists have several competing views on how to determine
why particular laws exist or whether a particular law is “good” or “bad.”

1.

Thelaw and economics movement evaluates and explains legal rules
and ingtitutions from an economic perspective, using market
competition and efficiency as the standards to determine which laws
are socially appropriate and which are not.

The law and society movement uses sociological concepts and
theories to define the law by how it is actually implemented, not
smply law asit iswritten down in statutes, regulations, or even
judicial opinions. This movement sees the law as political, rather than
objective and rational.

Thecritical legal studies movement interprets law as a political tool
that protects the material interests of particular political and economic
forces and also serves the ideological function of justifying the status
guo. The most recent of the three current intellectual perspectives on
law, this movement views law as neither just, impartial, nor natural, as
reproducing rather than resolving social contradictions, and preserving
and justifying an inequitable distribution of scarce resources.

How might each of these approaches affect public health?
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Appendix A - Congtitutional Amendments| - X and XIV

THE FIRST 10 AMENDMENTSTO THE
CONSTITUTION ASRATIFIED BY THE STATES

The following text is atranscription of the first 10 amendments to the Constitution in their
original form. These amendments were ratified December 15, 1791, and form what is known as
the "Bill of Rights."

Amendment |

Congress shall make no law respecting an establishment of religion, or prohibiting the free
exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people
peaceably to assemble, and to petition the Government for a redress of grievances.

Amendment |1

A well regulated Militia, being necessary to the security of afree State, the right of the people to
keep and bear Arms, shall not be infringed.

Amendment 111

No Soldier shall, in time of peace be quartered in any house, without the consent of the Owner,
nor in time of war, but in a manner to be prescribed by law.

Amendment 1V

The right of the people to be secure in their persons, houses, papers, and effects, against
unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon
probable cause, supported by Oath or affirmation, and particularly describing the place to be
searched, and the persons or thingsto be seized.

Amendment V

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a
presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or
in the Militia, when in actual service in time of War or public danger; nor shall any person be
subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in
any criminal case to be a witness against himself, nor be deprived of life, liberty, or property,
without due process of law; nor shall private property be taken for public use, without just
compensation. (emphasis added)
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Amendment VI

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an
impartial jury of the State and district wherein the crime shall have been committed, which district
shall have been previoudly ascertained by law, and to be informed of the nature and cause of the
accusation; to be confronted with the witnesses against him; to have compulsory process for
obtaining witnesses in his favor, and to have the Assistance of Counsel for his defense.

Amendment VII
In suits a common law, where the value in controversy shall exceed twenty dollars, the right of
trial by jury shall be preserved, and no fact tried by ajury, shall be otherwise reexamined in any
Court of the United States, than according to the rules of the common law.

Amendment VIII

Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual
punishments inflicted.

Amendment | X

The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage
othersretained by the people.

Amendment X

The powers not delegated to the United States by the Constitution, nor prohibited by it to the
States, are reserved to the States respectively, or to the people.

Amendment X1V [relevant portion only]
[Passed by Congress June 13, 1866. Ratified July 9, 1868.]

Section 1.

All persons born or naturalized in the United States, and subject to the jurisdiction
thereof, are citizens of the United States and of the State wherein they reside. No
Sate shall make or enforce any law which shall abridge the privileges or immunities
of citizens of the United Sates; nor shall any State deprive any person of life,
liberty, or property, without due process of law; nor deny to any person within its
jurisdiction the equal protection of the laws. (emphasis added)
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Appendix B - Organizational Chart of the U.S. Department of Health and Human
Services

U.S. DEPARTMENT OF HEALTH AND HUMAN SERVICES

| CHIEF OF STAFF I— SECRETARY Gurrantas of 1997

DIRECTOR OF
DEPUTY SECRETARY INTERGOVERNMENTAL

AFFAIRS
EXECUTIVE SECAETARY

REQIONAL DIRECTORS
ASSISTANT SECRETARY FOR DEPARTMENTAL APPEALS
HEALTH BOARD
ASSISTANT SECRETARY FOR
ASSISTANT SECRETARY FOR OFFICE OF THE GENERAL
EGISLATION COUNSEL
ASSISTANT SECRETARY FOR OFFICE OF THE INSPECTOR
PLANNING /EVALUATION GENERAL
ASSISTANT SECRETARY FOR OFFICE OF CONSUMER
* Reports lo the Prasident
ADMINISTRATION FOR FOOD AND DRUG
CHILOREN AND FAMILIES ADMINISTRATION
ASSISTANT SECRETARY HEALTH RESOURCES AND
FOR AGING SERVICES ADMINISTRATION
HEALTH CARE FINANCING
ADMINISTRATION INDIAN HEALTH SERVICE
AGENCY FOR HEALTH CARE NATIONAL INSTITUTES OF
POLICY AND RESEARCH HEALTH
SUBSTANCE ABUSE AND
CENTERS FOR DISEASE MENTAL HEALTH SERVICES
CONTROL AND PREVENTION ADMINISTRATION
AGENCY FOR TOXIC PROGRAM SUPPORT
SUBSTANCES AND DISEASE CENTER
REQISTAY
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Appendix C - Organizational Chart of the U.S. Environmental Protection Agency

ENVIRONMENTAL PROTECTION AGENCY

Administrator
Deputy Administrator
] ] 1
Assistant Administrator Assistant Administrator Assistant Administrator
Administration and Ar and Radiation Enforcement and
Resources Management Compliance Assurance
] | |
Office of the Chief Office of General Office of Inspactor
Financial Officer Counsel General
[ ] 1
Assistant Administrator Assistant Administrator Assistant Administrator
Intemnational Activities Policy, Planning, and Prevention, Peslicides, and
Evaluation Toxic Substances
] | l
Assistant Administrator Assistant Administrator Assistant Administrator
Research and Development Solid Wastes and Waler
Emergency Response
Region 1 Region 2 Region 3 Region 4 Region 5
Boston New York Philadslphia Atlanta Chicago
Region 6 Ragion 7 Region 8 Region 9 Region 10
Dallas Kansas City Denver San Francisco Seattls
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To register for continuing education credit and to

evaluate this module

Registering for Continuing Education Credit

To receive credit for this module you must submit course enrollment forms and the answers
to the Evaluation and Test (located on the following pages) to CDC. There are several
ways to complete this registration process:

Complete the forms online.
U Go to the PHTN website www.cdc.gov/phtn and complete the registration and
evaluation online. Directions will be given at the website.

Complete the forms on paper. There are two ways to obtain the forms from
CDC. (If you plan to study additional modules, you may want to request
enrollment materials for those modules also at this time.)

U Request the enroliment materials online by going to the following URL at the PHTN
website http://www.cdc.gov/phtn/legal-basis/req-form.htm and
completing the online request form. After the online form is submitted, an
enrollment packet will be mailed to you with instructions.

U Request the enroliment materials by calling 1-800-41-TRAIN (1-800-418-7246).
At the prompts, press 1, then 3. Please clearly speak your name, mailing address,
daytime phone number, and the correct module name and number. The enrollment
materials will be mailed to you with instructions.

If you are unable to register online, you will have to wait several weeks until your course
enrollment materials arrive in the mail. If this is the case, you might want to complete the
Evaluation and Test immediately after you finish the module by marking your answers
directly on the following pages (or make a photocopy) and then, when the enroliment
materials arrive, transfer your answers to the answer sheet included with the materials.

Evaluating the Module

If you are registering for continuing education credit, you will be asked to complete
an evaluation as part of that process.

If you are not interested in receiving continuing education credit, we ask that
you please take time to evaluate the module. Follow the procedure specified above
for getting continuing education credit, but indicate in the first question on the Evaluation
and Test that you do not wish to receive continuing education credit. Although this is not
required, your opinion of the module is important to us. By letting us know if this module
was effective for you, we can improve future editions, as well as other PHTN courses.
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Evaluation and Test
The Legal Basis of Public Health

Module 1, Introduction
COURSE #SS0001

Objectives for Module 1, Introduction:

g Describe the U.S. legal system, including its four types of laws and the basis for
each type.

g Describe administrative agencies, their functions, and the procedures called for by
the Administrative Procedure Act.

g Describe the organizational structure of public health in the U.S. and how it
functions.

g Describe the sources of authority for public health laws and how challenges to those
laws are handled by the courts.

g Describe the protections provided for individual rights and discuss how these affect
public health laws.

NPlease use the red CDC Answer Sheet included in the enrollment materials to
complete the following questions.

Tell us about yourself...

1. What type of continuing education credit do you wish to receive?
A. (CME) Not Available for this Course
B. Continuing Nursing Education (CNE)
C. Continuing Education Units (CEU)
D. do not want continuing education credit

2. Have you previously completed Module 1, Introduction?
(Completion of Module 1 is required before taking any of the other
modules.)

A. yes
B. no
C. I have just completed Module 1, Introduction.

3. Areyou a
A. Nurse
B. Physician
C. None of the above
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Note: Question 5 is a continuation of question 4. Please answer each question, but
choose only ONE occupation. Your answer to one of the these questions will be
F. None of the above. For example, a Health Educator would answer as follows:

Tr ;
4 HOCDE®

4. Which of the following best describes your current occupation?
Epidemiologist

Health Educator

Laboratorian

Pharmacist

Physician Assistant

None of the above

nmmoowx

Which of the following best describes your current occupation?
A. Field Inspector (nursing homes, restaurants, etc.)

B. Manager/Supervisor

C. Environmental Health Worker/Sanitarian

D. Lawyer/Attorney

E. Other public health professional

F. None of the above

6. Which of the following best describes the organization in which you
work?
A. Academic
B. Private health care setting
C. Federal government
D. State government
E. Local government
F. Other organization

Tell us about the module...

7. How did you first learn about this module

State publication (or other state-sponsored communication)
MMWR

CDC website (not including PHTN website)

PHTN source (PHTN website, catalog, email or fax announcement)
Colleague

Other

TMU O WP
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8. How did you obtain this module?

A.
B.
C.
D.

Purchased from the Public Health Foundation
Downloaded from the PHTN website

Borrowed or copied materials from someone else
Other

9. What was the most important factor in your decision to obtain this
module?

10.

11.

12.

13.

14.

nmmoowx

Content

Continuing education credit

Request from supervisor

Previous participation in PHTN training(s)
Ability to take the course at my convenience
Other

I completed this module

A. As an individual learner

B. As part of a learning group that organized itself

C. As part of a learning group that was organized by someone outside of the

group

My completion of this module included interaction(s) with an expert(s)
on the topic?

A. Yes

B. No

My interaction(s) with the expert(s) on this topic could be described as
follows

A. | had no interactions with an expert

B. One or more sessions organized by someone outside of the group

C. One or more sessions organized by someone within my group

D. One or more informal consultations that I initiated on my own

How long did it take you to complete this module?
A. 1-2 hours

B. 3 -4 hours

C. 5 hours or more

How many of the ten modules comprising the Legal Basis of Public
Health have you completed?

A. 1 or 2 modules

B. 3 to 5 modules

C. 6 to 9 modules

D. All 10 modules




15.

16.

17.

18.

How many of the ten modules comprising The Legal Basis of Public
Health do you plan to complete?

A. 1 or 2 modules

B. 3 to 5 modules

C. 6 to 9 modules

D. All 10 modules

Please rate your level of knowledge prior to completing this module.
Had a great deal of knowledge about the content

Had a fair amount of knowledge about the content

Had limited knowledge about the content

Had no prior knowledge about the content

No opinion

moow>

Please estimate your knowledge gain due to completing this module.
Gained a great deal of knowledge about the content

Gained a fair amount of knowledge about the content

Gained a limited amount of knowledge about the content

Did not gain any knowledge about the content

No opinion

moowz

If this module is further evaluated through the use of focus groups or
other methods (e.g., follow up questionnaires) would you be willing to
participate?

A. Yes

B. No

Please use the scale below to rate your level of agreement with the following
statements about this module.

19.

20.

21.

22.

23.

A. Agree

B. No opinion

C. Disagree

D. Not applicable

The objectives were relevant to the purpose of the course.
I would recommend this module to my colleagues.

I believe completing this module will enhance my professional
effectiveness.

The content in this module was appropriate for my training needs.

Reading the text on my own was an effective way for me to learn this
content.
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24.

25.

26.

27.

28.

29.

30.

31.

32.

33.

34.

The self-study questions contributed to my understanding of the
content.
The group exercises contributed to my understanding of the content.

The Coordinator Guide contributed to my ability to have a learning
experience appropriate to my (or my group 3) needs.

Downloading the materials from the PHTN website was user-friendly.

Ordering the materials through the Public Health Foundation was user-
friendly.

Ordering the materials through the 1-800-41-TRAIN phone number
was user-friendly.

I am confident I can describe the U.S. legal system, including its four
types of laws and the basis for each type.

I am confident | can describe administrative agencies, their functions,
and the procedures called for by the Administrative Procedure Act.

I am confident I can describe the organizational structure of public
health in the U.S. and how it functions.

I am confident that | can describe the sources of authority for public
health laws and how challenges to those laws are handled by the
courts.

I am confident that I can describe the protections provided for
individual rights and discuss how these affect public health laws.
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